There seems to be a clear trend of increased protection of 'corporate human rights' and, more specifically, due process rights (or procedural fairness) in the field of enforcement of competition law. To a large extent, that trend is based on the uncritical extension of human rights protection to corporate defendants by a process of simple assimilation of corporate and individual defendants. This paper briefly explores the rationale behind the creation of due process rights when the individual is the beneficiary of such protection. It then goes on to critically assess if the same need exists for the extension of those protections to corporate defendants, particularly in the field of competition law or antitrust enforcement. It concludes with some warnings concerning the diminishing effectiveness of competition law prohibitions and of human law protection that can result from an overstretched conception of due process protection in this area of EU economic law.
extensions of 'corporate human rights' protection have resulted in a broader trend were there seems to be a full assimilation between individual human rights (and human rights of groups and associations concerned with the promotion of activities mainly centred in the individual) and 'corporate human rights' (or rights of corporate entities, including or particularly concerned with those engaged in for-profit and economic activities). In our view, the creation of such momentum for 'corporate human rights' has been accidental (and unfortunate). And all of this justifies a reassessment of the situation before it continues to develop.
Generally, the extension of 'human rights' protection to corporate entities is an accepted trend (even more so, one strongly supported by practising lawyers and corporate defendants) and only very limited voices question such an expansion of the scope of application of human rights instruments (which is seen as a legal refinement or an expression of 'legal finesse' against which it is at least politically incorrect to argue). Most studies in the field avoid the fiendish question of the ultimate justification for the extension of human rights protection to corporations (and, more specifically, to corporate antitrust defendants) and focus on the technical analysis of the contours of such protection. Such a 'minimalistic' approach to these issues side-tracks the key discussion that, in our opinion, needs to be had (since, otherwise, we can't see the forest for the trees). Others offer a rather weak justification based on very general principles that merely result in a desiderata and, even then, simply acknowledge that 'corporate human rights' protection should be weaker, without clearly indicating why or how weak, or why those reasons would not justify a complete suppression of such protection for corporate entities. 6 Still others start arguments against the existence of the protection itself, but fall short from justifying its complete suppression 7 or, in the alternative, look for alternative reasons for extending the protection to corporations. 8 These 6 Recently, for instance, Andreangeli has indicated that: "extending some of the Convention [ Indeed, the extent to which 'corporate human rights' and, more specifically, due process rights affect competition law enforcement has been gaining relevance and attracting more and more attention in the European Union (EU), particularly in the wake of its accession to the ECHR. 12 However, this discussion has been running in parallel to the more critical assessments of the extent to which corporate entities should be afforded 'human rights' protection at all, 13 and has remained relatively isolated. In the end, though, it seems that resolving specific issues in the competition enforcement field would benefit from a clearer link to the more general discussion.
This paper attempts to establish such a link by briefly exploring the rationale behind the creation of due process rights when the individual is the beneficiary of such protection ( §2). The analysis then goes on to critically assess if the same need exists for the extension of those protections to corporate defendants, particularly in the field of competition law or antitrust enforcement ( §3). It finishes with some warnings concerning the diminishing effectiveness of competition law prohibitions and of human law protection that can result from an overstretched conception of due process protection in this area of EU law ( §4). An overall conclusion is also provided ( §5).
Human rights protection and due process guarantees for individuals: when it made sense
Human rights recognition is rooted in providing individuals a set of legal and political claims concerning their personal and collective living conditions. In the original core of human rights, guarantees were concerned with ensuring acceptable living conditions leading to self-development, free from unjustified interference or imposition by third persons or the 
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Although there are a variety of human rights, they are mostly closely linked to the human condition of their subject matter. The physical embodiment of human rights in persons or individuals is a crucial and central feature present in their creation and recognition. In the end, it is the vulnerability and weakness of living human beings (in relation to their life, their integrity, their dignity, their freedom) that explains why they were created and how they were recognized. 16 Shielding individuals from abuses committed by the public powers was at the root of human rights. 17 In their more blatant version, it is the frailty of life and the integrity of human beings, their protection against physical and psychological suffering or death unjustly caused by the State that is present as a foundation of human rights. A similar rationale can be extended concerning the protection of dignity, identity, equality and freedom of individuals. For that very reason, most human rights "make no conceptual sense without presupposing a vulnerable living body".
In the particular case of due process rights, it is worth stressing that they were originally conceived as a protection for natural human beings when criminally prosecuted. In their original conception, due process rights are rooted in the emotional condition embodied in individuals, which deserved respectful treatment in criminal prosecutions (habeas corpus).
This feature of due process is clearly present in their old-time configuration as the right of individuals to be notified of the charges against them, as well as their right to a fair hearing. There are several rights bundled together in the right to a fair trial. At its core, it implies the right to be treated fairly and have a fighting chance when facing legal action.
Thus, due process would include the presumption of innocence, the principle of equality of arms, the right to have full access to evidence, the right to a fair hearing, the right against selfincrimination, the right to a reasoned decision and the right not to suffer undue delays. As a natural extension of those procedural guarantees, nowadays due process includes also rights concerning evidence and the standard of review of government decisions imposing fines or liability. In practice, from the perspective of government, due process introduces a restraint to judicial and administrative powers, which are required to treat fairly their citizens in criminal proceedings against them.
The underlying justifications of these procedural guarantees are several. Initially, and regarding the factual conditions in which government powers are exercised, they are closely linked to the human condition of those individuals subject to government action. Therefore, it is rooted in individual citizens' weakness (physical and emotional) and their need for protection against potential coercion or abuses by mighty governmental powers. Decisions and sanctions in criminal proceedings also carry with them a stigma that taxes heavily on individual persons. Finally, on a purely juridical dimension, aside from the principle of legality, due process also introduces considerations of justice and fairness that government actions must respect.
As this very cursory account has tried to highlight, due process rights were created to protect the individual in situations where it was particularly vulnerable and exposed to the full and unmatched power of the State trying to impose criminal liability and, consequently, to severely restrict (or suppress) some or all of the individual's liberties and rights. Therefore, they were designed to create a very strong counterbalance to public power and to reassure the individual (and society at large) that the exercise of that power met high standards of justice and fairness. Ultimately, it was the great unbalance of powers and the very severe consequences the individual being prosecuted was facing that justified the creation of those rights. Such justification can hardly be disputed, but it must be stressed that the premises underlying the guarantees need to be present for human rights protection (and due process rights in particular) to continue making sense.
However, these same reasons do not apply (either at all, or to the same extent) when corporate defendants' situation is analysed. As we have seen, human rights were created and recognized as inherent to natural persons, they were not designed with artificial entities (corporations and other legal forms) in mind. Indeed, the essence of corporations is that conceptually, according to the law, they are rights-holding entities. As functioning businesses, they bear the rights granted by law. By law, corporations are legal persons, but corporate personality is a fiction: legally they are treated as if they were persons, but factually they are not. 20 Nevertheless, conventionally it has become the rule in many legal systems to extend to 20 See T Hartmann, To begin with, the frailty and weakness of the individual are (almost) completely absent when corporations are subjected to governmental intervention (with the only possible extension of indirect effects for their managers or owners which, at any rate, are diminished and usually only concerned with the economic implications of those investigations).
Secondly, corporations tend to be in a much more balanced position vis-à-vis public authorities (particularly larger corporations, which are the ones generally concerned with competition law investigations, at least at the EU level). 24 Finally, the consequences that corporations face are usually of a purely economic or financial nature and, without dismissing their relevance altogether, it is also our view that protection of such economic interests ranks second to the protection of individual freedom or other rights more closely related to the individual's conscience and personality (at least from a human rights protection perspective).
In the end, as has been clearly stressed, the rationale behind the granting of human rights to corporations is different than that concerned with their assignment to individuals: Regardless of such lack of ethical and jurisprudential support, the extension of rights has oftentimes come from the application of more specific and apparently technical reasons, which have followed a more restricted logical and normative path and, consequently, arrived at the almost full extension of 'corporate human rights' in a rather uncritical manner. In the case of the rights and freedoms recognized by the ECHR, the broad scope of application of the Convention (article 1) led the ECtHR to extend its protection to corporations since the very beginning. concept of "due process" as a value in itself (i.e., not as a human right), we acknowledge that there may be more scope to find justification in the need to design sound administrative procedures and to ensure high levels of good administration in the management of investigations and in the decision-making processes involved in the enforcement of economic law (and competition law in particular), but we would still disagree with the assimilation of those needs for regulatory quality and a need for 'corporate human rights'.
To put it more bluntly, in the field of the enforcement of economic law, administrative law procedures should be sound and there should clearly be a strong system of judicial review On the contrary, we think that the case law of the ECtHR offers support for such a 'light(er) judicial review' approach in the field of administrative decisions. It is worth stressing that the ECtHR has found that, where: i) the administrative body adopting the initial decision follows a procedure that sufficiently complies with due process guarantees (i.e.
where the design of the enforcement procedure is sound) 48 , and ii) the decision involves a 'classic exercise of administrative discretion' or, in other words 'the issues to be determined [require] a measure of professional knowledge or experience and the exercise of administrative discretion pursuant to wider policy aims' 49 ; then, (mere) judicial review of the legality of the decision suffices, and a (full) right of appeal on the merits is not necessary 50 - always provided that the reviewing tribunal can effectively grant a remedy to the appellant if successful 51 , which includes the possibility of quashing the decision and remitting the case for a new decision 52 . Therefore, the ECtHR seems satisfied that a level of procedural soundness well below the stringent standards created by human rights protection in criminal cases involving individual defendants suffices to uphold the guarantees that corporate competition law defendants are entitled to. And we very much support such an approach, which should exclude this field from the area of 'corporate human rights' and simply stress the need to promote good administration by other (less extreme and possibly more effective) means of regulatory design (and, eventually, regulatory reform).
Moreover, the specificities of competition laws and their enforcement should also be taken into account in the proposed adaptation task of human rights recognition to corporations in different settings. Competition law has adapted and taken into account the singularities of corporations in setting the scope of application to them, e.g. by considering that the prohibition of article 101 TFUE does not apply to agreements among corporations that form an economic unit (i.e., subsidiaries). 53 In a similar vein and strongly inspired in the deterrent aim of sanctions for violations of the competition prohibitions, groups of companies forming an economic unit may experience an extension of liability for the fines imposed on any of the affiliated companies, and even higher fines. 54 The perception, highly sensitive in the US, that companies are sometimes treated particularly harshly by juries 55 -and, consequently, deserve some extended 'due process' protection, remarkably against excessive punitive damages sentences-does not really apply to competition law enforcement at the EU and Member State levels. In these scenarios, the vast majority of cases are decided by civil servants and public officials professionally trained to enforce competition law rules, whose decisions are subjected to judicial review. Here, the 'anti-company' rationale does not really hold-at least in its standard formulation.
All of these considerations and the possibility to completely exclude 'corporate human rights' litigation from the setting of enforcement of competition law would, in our view, be highly relevant and desirable. As we have just seen, in the particular case of competition law enforcement, the existence of due process guarantees concerning public powers actions introduces various requirements that investigations and decisions by competition authorities and courts need to meet. However, given the specificities of competition rules and the administrative nature of competition law enforcement, due process safeguards may need to be properly tailored (i.e. reduced) so as not to impede the effective enforcement of these rules (which is further discussed below §4). Indeed, the difficulties faced by public authorities in charge of public competition law enforcement in finding and punishing violations of competition rules heavily condition the investigation and sanctioning procedures they follow.
A reasonable trade-off needs to be reached between the rights of any (corporate) defendant accused of breaching competition prohibitions and the effectiveness of competition law enforcement. It is not that due process protections should be ignored, but they need to be properly adjusted to the adequate level (which in our view, and this bears repeating, should remain below human rights protection).
In the EU, competition rules enshrined in TFEU articles 101 and 102 are aimed at ensuring a level playing field for undertakings operating in the market according to which anti-competitive actions are forbidden. Heavy administrative sanctions against violations of those rules are aimed at deterring them. It is true that the authorities in charge of enforcing TFEU articles 101 and 102 should act only when they have enough evidence on the existence of a violation, and any undertaking being investigated needs to be properly informed of why it is being subject to investigation and to be recognized the right to argue and defend against any accusation against it. However, given the difficulties authorities face in finding and proving the violations of competition prohibitions, the complex assessments they need to make, and the strategic advantages that infringing parties generally have, it is necessary to allow investigations to proceed with relatively lenient procedural guarantees and also to lower the standard of proof of violations 56 . 56 
Diminishing the effectiveness of both competition law enforcement and human rights protection through (inflating) "corporate human rights'
As mentioned in passing, the effectiveness of competition law requires competition authorities to investigate those actions that might infringe articles 101 or 102 TFEU and, for them to do so effectively, they need to be empowered to sanction those undertakings that are proven to effectively have done so. In conducting their tasks, competition authorities face the difficulties of finding information and evidence of anti-competitive actions, and the need to carry out complex economic assessments. But they are experienced and well prepared to do so, and their decisions in punishing violations of those rules are crucial in deterring future anti-competitive actions. 57 See Sanchez Graells (n 8). 58 Indeed, one of the criteria followed by the ECtHR in setting the scope of article 6 is the severity of the penalty the person may be imposed and how it substantially affects the individual's situation. Neither that fact-finding exercise nor the analysis of the facts by competition authorities are crystal-clear tasks, and introducing the full-set of guarantees and safeguards required by due process in criminal proceedings in favour of corporations subject to antitrust investigation would obstruct the conduct of competition authorities' investigation and assessment tasks. In order to allow investigations to proceed quickly and smoothly, lenient procedural guarantees should be applied. 60 In the same vein, given the difficulties faced in finding 100% definitive evidence that a violation has occurred (as the wording of the prohibitions themselves clearly reveals) a lower standard of proof may be required to the competition authority. 61 rights' (and, more specifically, due process rights) is a self-defeating strategy. In these cases, the attribution of those rights to corporate defendants can only handcuff the (already limited, in terms of actual human and other resources) enforcement powers of competition authorities and, in the end, result in a diminished effectiveness of a system unable to properly protect before the ECtHR and the CJEU on the basis of human rights' protection arguments seems a proportionate and desirable counterbalance to such perverse incentives.
Moreover, and possibly from a more prosaic but also relevant perspective, the ECtHR (and the CJEU to some more limited extent, as it is already competent to hear challenges against enforcement decisions in competition law matters) should be aware of the potentially significant impact of those cases in their workload and the significant amount of resources needed to deal with such complex cases. Furthermore, at least the ECtHR would need to significantly expand its expertise in the area of competition law (and, more generally, of economic regulation) in order to properly appraise the applications submitted for its protection under the ECHR-and this could be disproportionate to protect 'theoretical' due process rights of corporate defendants.
Conclusions: going overboard in 'corporate human rights'
This paper has shown how the rationale for the creation and protection of human rights (including due process guarantees) for individuals does not translate well and does not provide a sufficient justification for the recognition and enforcement of 'corporate human rights'. Focussing in the area of competition law enforcement, it has explored the already accepted reduction of guarantees available to corporate defendants under the ECHR and has argued that it justifies the exclusion of such considerations from the 'corporate human rights' arena-so that it goes back to its more natural nesting as a matter of institutional design and regulatory reform (if necessary).
Additionally to the general lack of justification for the existence of 'corporate human rights', the paper has also stressed that their recognition in the area of competition law enforcement would jeopardise two very important goals, such as the effectiveness of competition rules and the effectiveness of (individuals) human rights protection itself. In view of all those preliminary conclusions, we can only submit again that, in our view, the current trend of recognition and protection of 'corporate human rights' in the area of competition law enforcement (but also more generally) is going overboard, is unjustified and undesirable.
Consequently, we propose to stop and reverse this trend.
